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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATESOF AMERICA

V.
Crim. No. CR-08-360 (RMU)
PAUL A. SLOUGH,
NICHOLASA. SLATTEN,
EVAN S. LIBERTY,
DUSTIN L. HEARD,
DONALD W. BALL,

Judge Ricardo M. Urbina

Defendants.

N N N N N N N N N N N N N

DEFENDANTS REPLY TO GOVERNMENT’SRESPONSE TO
DEFENDANTS NOTICE OF THEIR INTENTION TO PRESENT EVIDENCE
AT THE FEBRUARY 17,2009 MOTIONSHEARING AND LEGAL BASES
IN SUPPORT OF PRESENTING SUCH EVIDENCE

The Defendants, through undersigned counsel, respectfully submit this brief Reply to the
Government’ s Response to our notice regarding the presentation of evidence at the February 17,
2009 motions hearing. The parties are in complete agreement as to the propriety of the Court
considering extrinsic evidence. The Government’s sole objection to the Defendants stated
intention to call Jeremy P. Ridgeway as a witness at the February 17, 2009, therefore, is based on
its claim that the Defendants have no right to a“pretrial contested evidentiary hearing” on their
venue motion. (Resp. at 2.) The flaw in the Government’s reasoning is its misconception that
the Defendants are seeking a pretrial contested evidentiary hearing. That is not what Defendants
seek in calling Mr. Ridgeway as a witness at the motions hearing. The Defendants seek the
admission of extrinsic evidence in the form of Mr. Ridgeway’s testimony that will permit the
Court to resolve the venue issue and as we described earlier, there are powerful reasons why, in

the interest of justice, the Court should resolve the issue now. Extrinsic evidence to establish
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venue is necessary here because the indictment alleges no facts from which this Court could
conclude that venueis proper in thisDistrict.

Contrary to the Government’s assertion, we do not “conflate” the concept of a contested
evidentiary hearing with the consideration of extrinsic evidence. We well understand the
distinction. In its Response, the Government expressly concedes “that there is legal authority
from this District and elsewhere in support of the proposition that a district court can rule on a
pretrial motion to dismiss for lack of venue based on extrinsic evidence.” Resp. at 3. That isall
we ask. Even the Government must acknowledge, however, that extrinsic evidence can come in
many forms, whether it is court documents or the factual proffer relied upon by the Government
in opposing our motion or in the form of Mr. Ridgeway’s testimony. Simply because the
Defendants seek to introduce that evidence or that the evidence is testimonial in nature does not
make it any less “extrinsic evidence’ to be considered by the Court.

Furthermore, the Government itself has opened the door to the presentation of extrinsic
evidence in the form of testimony from Mr. Ridgeway. In arguing both that Mr. Ridgeway was a
“joint offender” and that he was “arrested” for purposes of 18 U.S.C. § 3238, the Government
invokes a plethora of extrinsic evidence including: (1) numerous publicly-filed documentsin this
case; (2) numerous publicly filed documents in Mr. Ridgeway’s case; (3) other publicly-filed
documents such as the arrest warrant affidavit for Mr. Ridgeway and the factual proffer in
support of Mr. Ridgeway’s plea; and (4) a lengthy unsworn factual proffer recounting the events
surrounding Mr. Ridgeway’s arrest (see Gov't Opp. at pp. 4-6). Further, the Government has no
choice but to rely on such extrinsic evidence because the indictment fails to allege any facts from
which this Court could conclude that venue is proper in this District. In stark contrast, in United

Sates v. Jensen, 93 F.3d 667 (9th Cir. 1996), a case on which the Government heavily relies, the



Case 1:08-cr-00360-RMU  Document 66  Filed 02/12/2009 Page 3 of 5

Ninth Circuit held that extrinsic evidence was not necessary because the charging documents
there alleged facts, namely, the last known residences of the defendants, that properly established
venue under section 3238 in the Western District of Washington. The indictment in this case
failsto allege any facts whatsoever supporting venue in this District.

Because of its failure to allege facts supporting venue in the indictment (along with the
guestion of whether the Government ever submitted facts to the grand jury sufficient to support
venue in the indictment), the Government now proffers to the Court an extensive proffer of facts
related to Mr. Ridgeway’s arrest. To alarge extent, that proffer appears to be a summary of what
Specia Agent John M. Patrini would be expected to say if he testified at the hearing. In essence,
the Government would have the Court rely merely on its own self-serving rendition of Agent
Patrini’s testimony. Clearly, however, the person having the most relevant information about his
arrest, as well as his role as a joint offender, is Mr. Ridgeway himself. Mr. Ridgeway, as the
Court knows, is cooperating as a Government witness and, as such, we would expect that the
Government would proffer and accept Mr. Ridgeway’ s testimony regarding the venue issues as
truthful. Consequently, there would be no disputed issues of fact arising from Mr. Ridgeway’s
testimony.

Again, we emphasize that we are not asking the Court to decide disputed facts; but, rather
to make legal determinations, i.e., whether Mr. Ridgeway was “arrested” or whether he is a
“joint offender,” based upon a sufficient factual basis, given that the indictment fails to alege
any facts regarding venue. The Government is not entitled to force the Court to rely merely on
the facts that it proffers in support of its position. The defense has an equal right to present
extrinsic evidence that bears on the issue. In this respect, Mr. Ridgeway’s testimony is an

important source of “extrinsic evidence” that the Court should consider. For example, it would
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be relevant and appropriate to ask Mr. Ridgeway questions as to (1) whether he believed he was
being restrained in any manner; (2) whether he believed he was under arrest; or (3) whether he
committed any of these offenses jointly with each of the other Defendants. The evidentiary
hearing we propose is confined to a very limited set of facts. The testimony of Mr. Ridgeway
will not put the Court in a position of resolving factua disputes, but instead will provide the

Court the essential undisputed facts necessary to make the appropriate legal conclusions.

Dated: February 12, 2009

/sl Mark Hulkower

Mark J. Hulkower (No. 400463)
Bruce C. Bishop (No. 437225)
Michael J. Baratz (No. 480607)
STEPTOE & JOHNSON, LLP
1330 Connecticut Ave., N.W.
Washington, D.C. 20036
Telephone: (202) 429-6221
Facsimile: (202) 429-3902

Counsel for Paul A. Sough

Respectfully submitted,

/s/ David Schertler
David Schertler (No. 367203)
Danny Onorato (No. 480043)
VeronicaR. Jennings (No. 981517)
SCHERTLER & ONORATO, L.L.P.
601 Pennsylvania Avenue, NW
North Building-9th Floor
Washington, DC 20004
Telephone: (202) 628-4199
Facsimile: (202) 628-4177

Counsel for Dustin L. Heard

/s/ Thomas Connolly

Thomas G. Connolly (N0.420416)
Steven A. Fredley (No. 484794)
HARRIS, WILTSHIRE & GRANNISLLP
1200 Eighteenth St., N.W.
Washington, D.C. 20036

Telephone: (202) 730-1300
Facsimile: (202) 730-1301

Counsel for Nicholas A. Satten
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/s William Coffield /s Steven McCool
William F. Coffield (No. 431126) Steven McCool (No. 429369)
CoFFIELD LAW GrROUPLLP MALLON & MCCOOL, LLC
1330 Connecticut Ave., N.W., Suite 220 1776 K Street, N.W., Suite 200
Washington, D.C. 20036 Washington, DC 20006
Telephone: (202) 429-4799 Telephone: (202) 680-2440

Facsimile: (410) 727-4770
Counsel for Evan S Liberty

Counsdl for Donald W. Ball



