
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 

PAUL ALVIN SLOUGH, 
NICHOLAS ABRAM SLATTEN, 
EVAN SHAWN LIBERTY, 
DUSTIN LAURENT HEARD, and 
DONALD WAYNE BALL, 
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Hon. Ricardo M. Urbina 

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTICIPATION AS 
AMICUS CURIAE 

Daniel Joseph (D.C. Bar No. 195842) Anthony S. Barkow (D.C. Bar No. 457494) 
(counsel of record) Center on the Administration of Criminal Law 
Akin Gump Strauss Hauer & Feld LLP New York University School of Law 
1333 New Hampshire Avenue, N. W. 1 10 West Third Street, Suite 2 14 
Washington, D.C. 20036 New York, NY 100 12 
(202) 887-4000 (2 12) 998-66 12 

L. Rachel Helyar 
Jessica M. Weisel 
Azra Hot 
Akin Gump Strauss Hauer & Feld LLP 
2029 Century Park East, Suite 2400 
Los Angeles, California 90067 
(3 10) 229- 1000 
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REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 

PARTICIPATION AS AMICUS CURIAE 

The Center on the Administration of Criminal Law offers this brief Reply to the 

Defendants' Opposition to the Center's motion for leave to participate as amicus curiae on the 

issue of jurisdiction. 

1. The Defendants assert that the Center is not a friend of the Court but is "an 

advocate for the Government" with "interest in this case . . . informed by [its] prejudgment of the 

Defendants' guilt." (Defendants' Reply Brief ("Def. Br.") 3.) This assertion is untrue. The 

Center is an apolitical, nonpartisan organization devoted to promoting good government and 

prosecution practices in criminal justice matters. The Center's positions in litigation matters, 

including this case, are determined by an objective and dispassionate evaluation of applicable 

law, not partisanship. In this case, the Center takes no position on the guilt or innocence of the 

defendants. Its interest in this case is solely in seeing that the jurisdictional regime enacted by 

Congress is vindicated, because that statutory scheme ensures that serious crimes do not go 

uncharged because of jurisdictional gaps. In the Center's view, whether the defendants are guilty 

of the charges they face is a matter for a jury. The Center's position is solely that the United 

States has jurisdiction under the Military Extraterritorial Jurisdiction Act ("MEJA") to prosecute 

this case. 

2. The Defendants assert that the Center has "parrot[ed]" the Government's brief. 

(Def. Br. 6.) As an initial matter, we assure the Court that the two briefs were drafted entirely 

separately and that no drafts were shared between the Government and the Center at any time. 

Moreover, the briefs were filed on the same day to guarantee that the defendants would have as 

much time to reply to the Center's brief as the Court had given them to reply to the 

Government's brief. 

Case 1:08-cr-00360-RMU     Document 61      Filed 02/05/2009     Page 2 of 6



3. The central issue on the appropriateness of amicus participation is whether the 

amicus can offer significant additional assistance to the Court. There is such assistance in the 

Center's proffered amicus brief, which would not be available if that brief were excluded. The 

Center will not use this Reply to offer any additional discussion of the merits of the jurisdictional 

issue. But there are several salient examples of the substantive independence of the Center's 

brief, including a different approach to the doctrine of lenity (at pages 16-20 of the Center's 

brief; compare pages 28-30 of the Government's), a significantly fuller and more detailed 

discussion of the legislative history of the 2004 amendments to MEJA (at pages 8-1 3 of the 

Center's brief; compare pages 23-27 of the Government's brief), and a different emphasis and 

approach to the literal meaning of the statutory text (at pages 6-7 of the Center's brief; compare 

pages 19-22 of the Government's brief). Indeed, the defendants virtually admit that the Center's 

contribution is unique by requesting the opportunity to file an additional memorandum if the 

Court grants amicus status to the Center. (See Defendants' Merits Brief ("Def. Merits Br.") p.2, 

n.3.) 

4. The Center does not disagree that it is rare for an amicus brief to be submitted at 

this stage of a criminal case, or that it is rare for amicus briefs to be submitted in support of the 

Government. But, as the Center pointed out on page 3 of its Motion for Leave to Participate as 

Amicus Curiae, in every other case in which it has participated as amicus it has opposed the 

government and supported defendants. This is the first and only case in which it has sought to 

support the Government's position. In this case the Center seeks to offer to the Court the benefit 

Case 1:08-cr-00360-RMU     Document 61      Filed 02/05/2009     Page 3 of 6



of the independent view that a body like the Center may have. We believe that the Center's brief 

will be of assistance to the Court.' 

Dated: February 5,2009 

Daniel Joseph (counsel of record) 
AKIN GUMP STRAUSS HAUER 
& FELD LLP 
1333 New Hampshire Avenue, N. W. 
Washington, D.C. 20036 
(202) 887-4000 

Respectfully submitted, 

IS/ Daniel Joseph 

Anthony S. Barkow 
CENTER ON THE ADMINISTRATION 
OF CRIMINAL LAW 
New York University School of Law 
1 10 West Third Street, Suite 2 14 
New York, NY 100 12 
(2 12) 998-66 12 

L. Rachel Helyar 
Jessica M. Weisel 
Azra Hot 
AKIN GUMP STRAUSS HAUER 
& FELD LLP 
2029 Century Park East, Suite 2400 
Los Angeles, CA 90067 
(3 10)229- 1000 

Attorneys for Amicus Curiae 

1 In a terrorism prosecution in the United States District Court for the Southern District of 
New York, United States v. Sattaq et al., 02-395-CR (JGK), two pretrial amicus briefs were filed 
in the District Court. Both briefs were filed in support of the defendants' motion to dismiss the 
Indictment. See United States v. Sattar, 272 F. Supp. 2d 348,375 n. 13 (S.D.N.Y. 2003). On 
appeal in the same case before the United States Court of Appeals for the Second Circuit, an 
amicus brief was filed in support of the United States. See United States v. Stewart, et al., 06- 
501 5-CR (CTA2) (docket entry dated 11/15/2007). (The Center's Executive Director prosecuted 
the referenced case .) 

Case 1:08-cr-00360-RMU     Document 61      Filed 02/05/2009     Page 4 of 6



PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California. I am over the age of 18 
and not a party to the within action; my business address is: 2029 Century Park East, Suite 2400, 
Los Angeles, CA 90067. On February 5,2009, I served the foregoing document(s) described as: 
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTICIPATION AS 
AMICUS CURIAE on the interested party(ies) below, using the following means: 

SEE ATTACHED SERVICE LIST 

BY OVERNIGHT DELIVERY I enclosed the document(s) in an envelope or package provided by an 
overnight delivery carrier and addressed to the respective address(es) of the party(ies) stated 
above. I placed the envelope or package for collection and overnight delivery at an office or a 
regularly utilized drop box of the overnight delivery carrier. 

(STATE) I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

(FEDERAL) I declare that I am employed in the office of a member of the bar of this court at 
whose direction the service was made. 

Executed on February 5, 2009 at Los Angeles, California. 

Yvonne Shawver 
[Print Name of Person Executing Proofl [Signature] 
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SERVICE LIST 

David Schertler 
Danny C. Onorato 
Veronica Renzi Jennings 
SCHERTLER & ONORATO, L.L.P. 
60 1 Pennsylvania Avenue, N W 
North Building-9th Floor 
Washington, DC 20004 
(202) 628-41 99 
Fax: (202) 628-41 77 

Mark Joseph Hulkower 
Bruce Charles Bishop 
Michael Jeremy Baratz 
STEPTOE & JOHNSON LLP 
1330 CONNECTICUT AVENUE NW 
Washington , DC 20036 
(202) 429-622 1 

Steven J. McCool 
MALLON & MCCOOL, LLC 
1776 K Street, NW 
Suite 200 
Washington, DC 20006 
(202) 680-2440 

Jonathan Martin Malis 
U.S. ATTORNEY'S OFFICE 
Judiciary Center Building 
555 Fourth Street, NW 
Room 5224 
Washington , DC 20530 
(202) 305-9665 

Steven A Fredley 
Thomas Gerard Connolly 
HARRIS WILTSHIRE & GRANNIS, LLP 
1200 18th Street, NW 
Washington, DC 20036 
(202) 730-1 300 

William Francis Coffield , IV 
COFFIELD LAW GROUP LLP 
1330 Connecticut Avenue, NW 
Suite 220 
Washington, DC 20036 

1 (202) 429-4799 

Kenneth Clair Kohl 
U.S. ATTORNEY'S OFFICE 
Judiciary Center Building 
555 Fourth Street, NW 
Room 1 1-850 
Washington , DC 20530 
(202) 6 16-2 1 39 

Joseph Nicholas Kaster 
U.S. DEPARTMENT OF JUSTICE 
National Security Division 
10th & Constitution Avenue, NW 
Suite 2649 
Washington , DC 20530 
(202) 5 14-2805 
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