
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRANZ BOENING *
*

Plaintiff, *
* Civil Action No. 07-0430 (EGS)

v. *
*

CENTRAL INTELLIGENCE AGENCY *
*

Defendant. *
* * * * * * * * * * * *

REPLY TO DEFENDANT’S OPPOSITION TO PLAINTIFF’S 
MOTION TO COMPEL DEFENDANT TO PROVIDE ACCESS TO

“CLASSIFIED” DOCUMENTS TO PLAINTIFF AND HIS COUNSEL1

In bringing before this Court the important issue of whether plaintiff Franz Boening 

(“Boening”) and his counsel are lawfully entitled to review alleged classified documents, 

he very clearly defined the two distinct questions that he was raising:

First, to what extent and when, if ever, is a plaintiff and his counsel 
permitted to gain access to the specific “classified” documents at issue in 
the litigation when both plaintiff and counsel already possess the
specific knowledge of the “classified” contents through either having had 
actual prior access to the document and/or by reason of the authorized 
dissemination of the contents through the execution of a secrecy 
agreement?

Second, to what extent and when, if ever, are either the plaintiff and/or 
his counsel permitted to gain access to the “classified” declaration 
submitted by the defendant agency to support the Government’s position 
in the litigation?

Plaintiff’s Motion to Compel Defendant to Provide Access to “Classified” Documents 

to Plaintiff and His Counsel at 5 (filed November 19, 2007)(Dkt. No. 11)(“Pl’s Memo”). 

                                                
1 This filing and its attachments were submitted to and reviewed by the CIA for 
classification purposes. As a result it has been approved for public filing in its present 
form. To the extent any information has been redacted as “classified”, the filing of this 
document does not denote Boening’s, or his counsel’s, agreement with any classification 
decisions and he reserves the right to challenge these decisions at the appropriate time. 
Moreover, depending upon the extent of information redacted, this Court should review 
an unredacted version in order to ensure Boening receives full due process during these 
proceedings.
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The answer to these two questions may ultimately be identical, but they also need not be 

as both a matter of law and fact. The opposition response (Dkt No. 17) filed by the 

defendant Central Intelligence Agency (“CIA”), however, not only unnecessarily 

muddles the two arguments but it legally and factually distorts the matter at hand as 

well.2

I. THE D.C. CIRCUIT’S DECISION IN STILLMAN v. CIA IS CONSISTENT 
WITH THE RELIEF REQUESTED BY BOENING

The D.C. Circuit’s decision in Stillman v. CIA et al., 319 F.3d 546 (D.C.Cir. 2003), 

provided guidance to this Court as to how to handle prepublication review challenges. It 

stated:

Precisely because it is often difficult for a court to review the classification 
of national security information, “we anticipate that in camera review of 
affidavits, followed if necessary by further judicial inquiry, will be the 
norm.” McGehee v. Casey, 231 U.S. App. D.C. 99, 718 F.2d 1137, 1149 
(D.C. Cir. 1983). Here, however, the district court did not wait to evaluate 
the pleadings and affidavits to be submitted by the Government in defense 
of its classification decision. Rather, the court plunged ahead to resolve 
the constitutional question.

Therefore, we remand this case to the district court to determine first 
whether it can resolve the classification ex parte. The district court should 

                                                
2 The CIA has tied the issue of access with its Motions to Dismiss and Summary 
Judgment (Dkt. No. 18). While Boening does agree that it is necessary to at least have the 
Summary Judgment issues briefed so that the Court can contemporaneously review the 
CIA’s filings (especially its’ in camera, ex parte declaration), there is no need, and it 
does not make sense if the access issue is decided in favor of Boening, to render a 
decision on either the Motions to Dismiss or Summary Judgment (unless it were in favor 
of Boening as that would eliminate the need for a ruling on the instant Motion). This 
Court addressed the identical issue once before and noted: 

However, it would defeat the purpose of plaintiff’s First Amendment challenge 
for this Court to independently determine whether the information is properly 
classified in order to decide the motion to compel access, as the reason plaintiff 
needs to give his attorney access is to argue that the classification decisions 
were improper. To hold that the First Amendment issue of whether plaintiff’s 
attorney is entitled to access turns on whether the information at issue was 
properly classified would put the cart before the horse. 

Stillman v. DoD et al., 209 F.Supp.2d 185, 225 (D.D.C.2002), rev’d on other grounds, 
Stillman v. CIA et al., 319 F.3d 546 (D.C.Cir. 2003).
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first inspect the manuscript and consider any pleadings and declarations 
filed by the Government, as well as any materials filed by Stillman, who 
describes himself an “expert in classification and declassification.” The 
court should then determine whether it can, consistent with the protection 
of Stillman’s first amendment rights to speak and to publish, and with the 
appropriate degree of deference owed to the Executive Branch concerning 
classification decisions, resolve the classification issue without the 
assistance of defense counsel. If not, then the court should consider 
whether its need for such assistance outweighs the concomitant intrusion 
upon the Government’s interest in national security. Only then should it 
decide whether to enter an order granting Mr. Zaid access to the 
manuscript and, if similarly necessary, to the Government's classified 
pleadings and affidavits. If the court enters such an order, then the 
Government may appeal and we will have to resolve the constitutional 
question.

Id. at 548-49. 

The CIA complains that Boening seeks to have this Court issue a decision similar to 

that issued in the Stillman litigation, and that such an exercise is simply “to force the 

government to appeal such a ruling, at which time he hopes to obtain a ruling on the 

constitutional arguments his motion raises.” Defendant’s Opposition to Plaintiff’s Motion 

to Compel at 3 (Dkt. No. 17)(Def’s Opp.”). In actuality, Boening seeks for this Court to 

do exactly what the D.C. Circuit proscribed – either resolve the classification issue on its 

own or decide that it is constitutionally appropriate for counsel to have access to the 

documents in question (and perhaps the CIA’s ex parte in camera declaration if 

necessary) before a substantive ruling is rendered. However the ultimate ruling, if this 

Court decides to initially rule in Boening’s favor, there would be nothing inconsistent, as 

the CIA amply implies, with the Circuit’s rationale in Stillman. If, as the D.C. Circuit 

duly noted, the government wishes to appeal such a ruling that is certainly its prerogative.
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A. Boening And His Counsel Possess A Need-To-Know The Information Within 
The Documents He Created And This Court Has The Authority To Render 
Such A Determination

In his Motion, Boening set forth various legal precedents that stand for the 

unequivocal proposition that this Court can render a “need-to-know” determination with 

respect to private counsel’s access to allegedly classified information. Pl’s Memo at 2-5.

As the CIA consciously chose not to respond to this argument it should be treated as 

conceded. Day v. D.C. Dep't of Consumer & Regulatory Affairs, 191 F. Supp. 2d 154, 

159 (D.D.C. 2002)(“If a party fails to counter an argument that the opposing party makes 

in a motion, the court may treat that argument as conceded.”).

B. Boening’s Counsel Already Possesses Authorized Access To The Alleged 
Classified Information In The “M Complaint” And Granting Access To The 
Document Does Not Expand His Access

In an effort to defeat the pending Motion, the CIA commingles its answer to the two 

questions raised by Boening in an effort to defeat each of them by claiming that the 

granting of the Motion would “expand the access to which plaintiff and his counsel were 

previously afforded to the government’s classified submissions.” Def’s Memo at 4. Of 

course, Boening has never claimed otherwise with respect to the CIA’s ex parte, in 

camera submission, which is exactly why the issues were addressed separately. However, 

in regards to the allegedly classified information from within the “M Complaint”, both 

plaintiff and counsel have had full access to the information.

For more than one decade Boening’s counsel has had authorized access to classified 

CIA information during both administrative and litigation proceedings. Second 

Declaration of Mark S. Zaid, Esq. at ¶3 (dated February 9, 2008)(“Second Zaid Decl.”), 

attached at Exhibit “1”. During that time the CIA repeatedly seeks to abuse the clearance 

system by playing games with Boening’s counsel’s access by granting it in one instance, 

and then denying access in another instance – sometimes involving the identical 

information. Id. at ¶4. Often times the gamesmanship surrounds the determination of 
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whether counsel possesses the requisite “need-to-know”, or is serving an alleged “lawful 

and authorized governmental function”. Def’s Memo at 6. 

According to the CIA, Boening’s counsel has been granted a “limited security access 

approval.” Def’s Memo at 4-5 fn. 3. This term does not exist anywhere within the 

controlling documents that govern access to classified information. See Executive Orders 

12,968 & 13,292. It does not even exist in the CIA’s own operating regulations. Exhibit 

“2”.3 Nor can it be found anywhere within the Secrecy/Non-Disclosure documentation 

that the CIA requires to be executed by counsel. Second Zaid Decl., Ex. “A”. It is a term 

concocted by the CIA’s Office of General Counsel as a means by which to primarily 

impede, if not outright interfere with, private counsel’s ability to represent current and 

former CIA employees, especially when in litigation.4

Boening’s counsel has had, and continues to have, authorized access to the 

information within the “M Complaint”. Declaration of Franz Boening at ¶¶4-7 (dated 

February 8, 2008)(“Boening Decl.”) attached at Exhibit “3”; Second Zaid Decl. at ¶5, 

attached at Exhibit “1”. Boening has determined that his counsel has a “need-to-know” 

the information. Boening Decl. at ¶5. What he has not been granted by the CIA, however, 

despite having requested it, is simply access to the actual document. This is a complete 

                                                
3 AR 10-1 (dated September 9, 2005) is the current internal CIA operating regulation 
pertaining to “Security Clearances, Accesses and Approvals”. It was recently released as 
part of litigation under the Freedom of Information Act in James Madison Project v. CIA, 
Civil Action No. 07-1154 (D.D.C.)(RMU). As the CIA routinely notes, it has provided 
Boening’s counsel with a so-called “limited security access approval”. This term is not 
found within the relevant regulation. There is listed an “access approval” as well as a 
“security approval” (and one unknown classified designation), but which of these is 
applicable, or whether either is applicable, is a mystery. Exhibit “2” at 2.

4 The CIA notably fails to identify any case law, statute, Executive Order or internal 
regulation for its premise that Boening’s counsel does not maintain a security clearance
or defining what constitutes a “limited security access approval”. Instead, as in Stillman, 
the CIA relies solely on the self-serving declaration of the Chief of its Litigation 
Division, John McPherson, who holds the same position as that previously of Robert J. 
Eatinger, Jr. (who submitted supporting declarations in Stillman).
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abuse of authority of the clearance system which speaks to the circumstances under 

which “classified” information can be disseminated to authorized individuals. In fact, 

there is absolutely no legal distinction between authorized dissemination of classified 

information contained within a written record versus that which is provided verbally. See 

e.g., Executive Order 13,292, § 4.1 (discussing parameters permitting access to 

“information”, not records). The CIA’s refusal to allow access to records containing 

“classified” information for which Boening and his counsel have been granted authorized 

access is an abuse of the clearance/classification system, and designed solely to impede 

Boening’s ability to litigate this case.5

C. Boening’s Counsel Is Performing A Lawful And Authorized Government 
Function And To The Extent The CIA Believes Otherwise This Court Need 
Not Provide That Opinion Any Deference

As in Stillman, the CIA argues that Boening’s counsel is not performing or assisting a 

governmental function. Def’s Memo at 6. “A denial of access based on this determination 

presents a very different question than a denial of access based on the predicted risk to 

national security caused by release of the information.” 209 F.Supp.2d at 196. There has 

been no allegation that counsel lacks the requisite “need-to-know” wholly because of the 

risk to national security posed by release of the information, particularly because he 

already possesses the information.6

                                                
5 “Denying plaintiff’s counsel access to information in order to gain advantage in 
litigation in which a plaintiff asserts a First Amendment claim, while allowing counsel 
access to information at the administrative level smacks of retaliation for the assertion of 
First Amendment rights. Such a justification can not be said to be unrelated to the 
suppression of free expression.” Stillman, 209 F.Supp. 2d at 224 fn. 26.

6 As this Court noted in Stillman, “the government has been less than straightforward as 
to why it denied Mr. Zaid access to this information. Defense counsel has consistently 
argued a position that is belied in part by the evidence defendants have submitted to this 
Court. In light of the serious allegations that DOD and the CIA are intentionally denying 
plaintiff’s counsel access in order to retaliate against plaintiff for asserting his First 
Amendment rights, n7 such inconsistencies by the government in explaining its decision 
are, to say the least, suspect.” 209 F.Supp. 2d at 197.
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In that regard, this situation is no different from that disposed of by this Court in 

Stillman (and which was not substantively addressed or rejected by the D.C. Circuit). 

Thus, the CIA’s interest and expertise in asserting it has denied counsel access because it

determined that he was not performing a “governmental function” as required by the 

Executive Order’s definition of “need-to-know,” is “neither compelling nor deserve 

deference by this Court.” Id. at 197.

These conclusions about the importance of plaintiff’s attorney to the 
prosecution of plaintiff’s claims deserve no deference from this Court. Mr. 
Aly’s assumptions about the importance of counsel conflict with Supreme 
Court and D.C. Circuit precedent holding that plaintiff’s interest in 
conferring with counsel is legitimate and fundamental. The assertion that 
Mr. Zaid can as effectively assist plaintiff in challenging the legality of 
specific classification determinations without access to the information at 
issue is, to say the least, unpersuasive. An attorney's role is not limited to 
informing the court about the general contours of classification law and 
instructing his client on the procedures for making court filings. While at 
the end of the day whether the First Amendment requires access to this 
information depends on a balancing of the interests at stake here, the Court 
refuses to accept the suggestion by defendants that Mr. Zaid’s assistance is 
somehow irrelevant to plaintiff's ability to meaningfully assert his 
constitutional rights. Regardless of the opinion of defendants’ declarant, 
plaintiff’s legitimate and fundamental interest in consulting with his 
attorney and the corresponding right of meaningful access to the courts 
have indeed been infringed by defendant's actions here. 

Id. at 216.7

                                                
7 The CIA seemingly insinuates in its legal briefs that something inappropriate occurred 
by Boening and his counsel having “attempted to file on the public record the large 
quantity of materials that, he claims, supported the assertions in his memorandum 
deemed classified by the CIA.” Defendant’s Opposition to Plaintiff’s Motion to Compel 
at 5 & fn.4 (Dkt. No. 17). This is nothing less than disingenuous and goes to the heart of 
why the CIA asserts the undersigned counsel is not performing a “governmental 
function”, i.e., the actions taken by plaintiff’s counsel undercut the position espoused by 
the CIA. Second Zaid Decl. at ¶¶7-9, attached at Exhibit “1”
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CONCLUSION

Based on the foregoing, the plaintiff and his counsel should be permitted access to the 

unredacted copies of the “M Complaint” and, if appropriate, the classified DiMaio 

declaration.

Date: February 11, 2008

Respectfully submitted,

/s/
___________________

            Mark S. Zaid, Esq. 
DC Bar #440532
Bradley P. Moss, Esq. 
D.C. Bar #975905
Mark S. Zaid, P.C.
1250 Connecticut Avenue, N.W.
Suite 200
Washington, D.C. 20036
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EXHIBIT “1”

Second Declaration of 
Mark S. Zaid, Esq.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRANZ BOENING *
*

Plaintiff, *
* Civil Action No: 07-430 (EGS)

v. *
*

CENTRAL INTELLIGENCE AGENCY *
*

Defendant. *
* * * * * * * * * * * *

SECOND DECLARATION OF MARK S. ZAID, ESQ.

I, MARK S. ZAID, pursuant to 28 U.S.C. § 1746, hereby declares as follows:

1. I am a person over eighteen (18) years of age and competent to testify. I make this 

Declaration on personal knowledge and in further support of the plaintiff’s Motion to 

Compel Defendant to Provide Access to “Classified” Documents to Plaintiff and his 

Counsel.

2.  I am the attorney of record for plaintiff Franz Boening (“Boening”). I am admitted 

to practice law in the States of New York, Connecticut and the District of Columbia, as 

well as the D.C. Circuit, Second Circuit and Fourth Circuit Court of Appeals, and the 

United States District Courts for the District of Columbia, Maryland, Eastern District of 

New York, Northern District of New York and the Southern District of New York. I have 

been litigating cases pertaining to national security since 1993. 

3. For more than a decade I have been representing members of the Intelligence, 

Military and Law Enforcement Communities which has required me to have authorized 

access to classified information. While the vast majority of these cases only involve 

SECRET information, I have also been officially authorized at least once by the CIA to 

receive TOP SECRET/SENSITIVE COMPARTMENTED INFORMATION (otherwise 

known as TS/SCI). Given the large number of clients I represented I have notified the 

CIA, in particular, on numerous occasions that I am likely receiving higher than SECRET 

Case 1:07-cv-00430-EGS     Document 27-2      Filed 03/10/2008     Page 2 of 5



2

information, and that I am able to piece together multiple facets of SECRET information 

to form TS or even TS/SCI information. Notwithstanding the fact that I have 

affirmatively requested educational training and tools, such as an office safe or secure 

telephone line (both of which are often provided to defense contractors working on CIA 

projects), to help ensure the protection of classified information, the CIA refuses to 

cooperate. Additionally, the CIA has even refused to permit me to draft court filings at 

their offices in cases involving classified information – such as this one in fact – and 

would rather have me type documents on my own computers even while knowing they 

are continuously connected to the Internet. Plaintiff’s Motion to Compel Defendant to 

Provide Access to “Classified” Documents to Plaintiff and His Counsel at Exhibits “3” 

and “4” (filed November 19, 2007)(Dkt. No. 11).

4. When I am retained by a former or current CIA employee whose relationship to 

the CIA was/is classified or whose work was classified, I am required and I willingly 

execute a Secrecy/NonDisclosure Agreement. A copy of the document I routinely execute 

is attached at Exhibit “A’. Additionally, the CIA provides me with a copy of its “Security 

Guidance for Representatives”, a copy of which is attached at Exhibit “B”. No other 

documentation is ever provided. No other guidance is ever provided. No other 

instructions are ever provided. Once this documentation is submitted, there is usually 

very little or no discussion between my office and the CIA with respect to the scope of 

representation or the client’s ability to disclose classified information to me. I am not, 

however, usually ever permitted to review specific documents even if when I have either 

already had authorized access to the document or at least authorized access to the 

information therein. For example, I once was permitted in a case to review an internal 

classified CIA regulation pertaining to its Office of Inspector General. During a 

subsequent representation I requested to review that same regulation, but the request was 

denied as the CIA determined I had no “need-to-know” its contents.
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5. As part of my representation of Mr. Boening, I have executed a 

Secrecy/NonDisclosure Agreement (the same document attached as Exhibit “A”) which 

permits me authorized access up to and including SECRET level information (and the 

same applies to my associate Bradley P. Moss, Esq.). I have, in fact, participated in 

classified meetings with Boening and the defendant Central Intelligence Agency (“CIA”)

to review specific documents at issue in this case, or at the very least discuss the 

information that is contained within the documents.

6. In handling cases involving classified information I make every reasonable effort 

(and then some) to safeguard the information from inadvertent disclosure. That means 

that I never intentionally include classified information in my filings. However, that does 

not mean that, despite my best efforts, the CIA does not ultimately consider certain 

information within my documents to be classified and requests that I redact the 

information from those documents which will be publicly filed with the Court. This often 

happens in cases, such as the instant matter, where the very subject matter in dispute is 

the classification of information.

7. The CIA complains that Mr. Boening and I intentionally declined to “accept the 

government’s offer of assistance in making such an in camera filing. Instead, he 

attempted to file on the public record the large quantity of materials that, he claims, 

supported the assertions in his memorandum deemed classified by the CIA.” Defendant’s 

Opposition to Plaintiff’s Motion to Compel at 5 & fn.4 (Dkt. No. 17). Such an assertion is 

completely disingenuous. For one thing, as far as we are concerned, there are no 

documents submitted in this case by our side that required an in camera filing. Mr. 

Boening and I reasonably drafted our respective documents and prepared the 

accompanying filings to be completely unclassified. 

8. As one example, Exhibits “A” – “OOOO” which were attached as part of Mr. 

Boening’s declaration filed in support of his Opposition to Defendant’s Motion to 

Dismiss and Plaintiff’s Cross-Motion for Summary Judgment (Dkt. Nos. 9-10) consist 
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entirely of published newspaper and magazine articles and officially declassified 

government documents. That the CIA chose to “classify” these publicly available 

documents speaks for itself, and the CIA will now have to justify its action before this 

Court and the public. Of course, this Court has access to any document as part of its 

consideration that the CIA “classifies” so this is of no concern to the plaintiff. All that I 

am required to do is make every reasonable effort to exclude classified information from 

my filings, which I did, and to submit the documents for classification review before 

filing, which I did.

9. Mr. Boening and I met every obligation that was imposed upon us by virtue of our 

respective Secrecy/NonDisclosure Agreements, and the CIA – until the insinuation by its 

lawyers in a legal filing – has still never claimed otherwise.

I do solemnly affirm under the penalties of perjury and upon personal knowledge that 

the contents of the foregoing paper are true to the best of my knowledge.

Date: February 9, 2008

/s/
__________________________
Mark S. Zaid
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Boening v. Central Intelligence Agency, Civil Action No. 07-430 (EGS)

EXHIBIT “1-A”

CIA 
Secrecy/NonDisclosure 

Agreement

Case 1:07-cv-00430-EGS     Document 27-3      Filed 03/10/2008     Page 1 of 2



Case 1:07-cv-00430-EGS     Document 27-3      Filed 03/10/2008     Page 2 of 2



Boening v. Central Intelligence Agency, Civil Action No. 07-430 (EGS)

EXHIBIT “1-B”

CIA Security Guidance 
for Representatives
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Boening v. Central Intelligence Agency, Civil Action No. 07-430 (EGS)

EXHIBIT “2”

2007 CIA PRB
REGULATIONS
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Boening v. Central Intelligence Agency, Civil Action No. 07-430 (EGS)

EXHIBIT “3”

Declaration of 
Franz Boening
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRANZ BOENING *
*

Plaintiff, *
* Civil Action No: 07-430 (EGS)

v. *
*

CENTRAL INTELLIGENCE AGENCY *
*

Defendant. *
* * * * * * * * * * * *

DECLARATION OF FRANZ BOENING

The undersigned hereby declares as follows:

1. I am a person over eighteen (18) years of age and competent to testify. I am the 

plaintiff in this action and make this Declaration on personal knowledge. This 

Declaration is submitted in support of my Reply to Defendant’s Opposition to Plaintiff’s 

Motion to Compel Defendant to Provide Access to “Classified” Documents to Plaintiff 

and His Counsel.1

2. I was formerly employed by the Central Intelligence Agency (CIA) from 1980 –

2005. After learning Arabic in the early 1980s, I spent nearly one dozen years in agent 

operations, primarily in the Middle East. I worked declassification issues from 1995 –

1999, and ultimately retired from the Agency after working at the Foreign Broadcast 

Information Service where I handled Internet exploitation and training. I have held a Top 

Secret/Sensitive Compartmented security clearance for nearly 25 years. 

                                                          
1 Per the requirements of my secrecy agreement, this document has been submitted for 
classification review and the contents, unless noted otherwise, have been deemed 
unclassified and approved for public filing.
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3. I retained Mark S. Zaid, Esq. in the Fall of 2003 to assist me with pursuing several 

grievances against the CIA and to specifically facilitate the declassification/release of my 

whistleblower complaint of May 10, 2001, which I will refer to as the “M Complaint” (a 

designation that the CIA and I have utilized with approval in unclassified 

correspondence). I drafted the “M Complaint” after reading a number of publicly 

available newspaper and magazine articles since autumn 2000 about the factual events I 

describe in the “M Complaint”. I have long taken a personal interest in Latin American 

developments and in human rights issues.  I have visited several countries in the area and 

speak serviceable Spanish.

4. At no time was I ever asked by the CIA to sign any documentation that informed

me that the scope of Mr. Zaid’s representation was limited in any way (and the same 

applies for Mr. Zaid’s associate Bradley P. Moss). At no time was I ever verbally 

informed by the CIA that the scope of Mr. Zaid’s representation was limited in any way, 

other than he was only cleared to receive up to and including information classified at the 

SECRET level. It was and has always been my understanding that I was permitted to 

verbally convey to Mr. Zaid all the information relevant to my grievances and the “M 

Complaint”, to include the actual contents of the “M Complaint”. The bottom line is that 

it was and is my understanding that Mr. Zaid’s access extended to all facets of my 

situation and that I personally determined when or whether he possessed a “need-to-

know” certain “classified” information.

5. As part of his representation of my legal interests, Mr. Zaid participated in 

meetings with the CIA’s Office of Inspector General (“OIG”). At those meetings Mr. 

Zaid was permitted to review at least two of my grievances, which were at the time 
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classified in part. My grievances were directly connected to the creation of the “M 

Complaint”. That is to say that it was impossible to distinguish the matters from one 

another, which is why at the OIG meetings (before, during and after) we discussed the 

specific contents of the “M Complaint”. Thus, I specifically determined that Mr. Zaid had 

a “need-to-know” the contents of my grievances and the “M Complaint”; a fact the CIA 

was more than aware of since it was a topic of the OIG meetings.

6. As the author of the “M Complaint”, I can categorically state that there is no 

information within that document, much less any classified information (given that every 

piece of information was taken from publicly available newspaper/magazine articles and 

declassified government documents), that was not imparted to Mr. Zaid. Of course, given 

that his representation of my interests has spanned more than four years I would not 

expect him to have been able to memorize all of the information, which is one reason 

why it was requested that Mr. Zaid have access to the “M Complaint” in order to uphold 

my First Amendment rights in this litigation.

7. The CIA’s refusal to allow Mr. Zaid to review the very documents I created which 

are at the heart of this litigation further tramples upon my First Amendment rights. There 

is no doubt in my mind, nor was there any doubt expressed by the OIG, that Mr. Zaid was 

authorized to be told very facet of the alleged “classified” information at issue in this 

litigation. Why he was allowed to possess such information when I was simply pursuing 

administrative remedies but now cannot apparently have access while in litigation

(thereby obviously impeding his ability to properly and fully represent my views) is 

nothing less than disingenuous and makes a mockery of our system.
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