
ccDEPUTY SECRF.:TARY OF DEFENSE
1010 DEPEI'45E PENTAGON

WASHNGTON. DC 20301-1010

Thu Honorable David Price
	 DEC 1 •if a007

U. S. House of Representatives
DC 20515

Dear Representative Price:

This responds to your letler, dated September 27, 2007, requesting, informat ion

regarding the Department's approach to COIttniCIOt accountability under The Uniform
Code of Military justice (L I CIVII). Section 552 of the Sohn Warner National Defense
Authorization Act For Fiscal Year 2.007 (Public Law 169-364) 	 Article 2(a)(10),

UCMJ Cl 0	 FA)2(a)(.10)), effective October 17, 2006. This amendmentr....i:p:Ind-cd
ucmj jurisdic tion over perEcms serving with Of accompanying the armed forces in the,
Field during periods of declared war or a contingency operatim.

The u.c1NAJ is implern,i;tited through The Manual for Courts-Martial (ACM) rules,

procedures, and policies, as prescribed by the President pursuant to Article 36, UCN1J.
This ,..orritarelicrisive body of law estab,:khes 	 military justice system within

the . 7 . r:ied forces that is applicable to an who Corigre! .:s iieterrnines should be subject to
AlliCie 2, LiCIVEj, , ,irisdicti".ri applies ic):: , 111:e.-MUS categories of per;;COS:,

just those who are active duty service ni,erobers. 	 2006 arn,:-..idment to Article
'	 additional C,:attg'")ritz.; of pefs,-,ris who are !iall:lject to the UCMJ.

4::re, not rc'f....v.iired 	 give effiet :o ii	 In order to
oroi .flot the	 and efiThient	 ion Of th.;s :mihanced turisdietion, the
Department	 Jc.)int Service Comrnitlee OE N•'ii .:itary Justice (ISC.) to review the
amenfimtmand its implications for the di‘,;cipl]ne of e.'"ilno,ns serving with or
accompanying our armed forces. The JSC recommendations are currently under review
,,,nd the Department expects to iss-t:e sclu.ihcianl guidance soon.

The ;:-IITA:•.:tarnOrtt e .X.ter0±S	 during coneng lic , f erations to those
se i r vvith or aceorro.a5vir, C .,c armed forces in th;-f 	 whicn would include

DoD. ei	 ,:r-cn..;loyes and 1) .: ... , 1) ...;cntiroctors, Private contrac.tor,s of ofher Federal
agenci es m:-.1y nt may not be stbect o this jurisdiction depending on whether, at the time
of a contingency operation, they were serving with or accompanying our armed forces,
The UCMJ term "in the field" has 	 cora:P„Aled to require that the armed
forces be conducting op.'„ri,,tions with a view toward ,insa6ilig the enemy or hostile forces,

Uter ,han as a ide ice to a specific-, I 	 such., not all contigency operations

CCMJ jur:3:di:..tion. One of the ha.lirrrIks of the military justice system is that

LTCCJ discipline is imposed in a rna,-,:nt.4	 ii fair and ,appropriate to the circumstances,
It will be applied no differently for t.b.J: 	 .s.abject to this expanded jurisdiction.,
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Serious ,	 tluct constituting a felony : y et Federal crime .c.otanitted outside
tl .ie United States a Lw s subject to U, S. Fecle: 	 it minal jurisdic non under the Military
Uxtraterritorial Jurisdiction .A.et iNF.JA. NUJ,' 	 itr .:..iction applies when the ail—
otter:der is a DoD e,At tractor. MEJA also ;I '

	
contractor of another Federal

,,,,, twnoy or Foe:, .i:LTIA au th-:_mity, but is limited
	

cu instances when that contractor's
rel,z1tes to :1.11.1-!t,1ing the Dcl) mission	 srseo. Piivate contraetor

(n yt;.loymeriat that :loes: no: . tililte to supportin: tne DeD minon, hut im..itead supports the
csion of anodic,. Ferikt..-t-al a .2,.ent-,y or of s;	 z'w17pariy, does

jltrisdiction. I ain:nfOrnici ihat the Blnekw;lteT I.:SA private security eontr.:ictors
working under a Dep .:xi:merit of State contract were not engaged in employment that was
in support of the DoD mission.

When a person's criminal conduct violates both the UC1..1 and dcirriestio
law Le MEJA), Rule for Courts-Martial 202 provides that the determination ol:Atiitth.r.r
the Department of	 (META.) or the Dor) (UCMJ) will exercise jurisdiction is for
those agencies to decide, :int the suspect or accused. The decision as to which agency
'.l1 exercise jursdit:....tion normally should be	 thffItgli consultation or prior

hent;,ecn appropriate military' and 	 this regard, DoD
instruction, 5525.7, "Memorandum orUnderstandi tetwcen the Departments of justice

Defense Relating to the Inve 3ti.:;21 .,i on and Pri,secution of Certain Crimes," provides
for consideration, including di.s natu,re of die alleged offense, its location, and

ievher or not the person comntirting	 c,:i.Tente was subject to the

The manchilory reporting :ju. e.rnrs.ts and proc..eiltire; of DoD instruction
5525i I , "Criminal jurisdicti6R	 ,viitazi.s. Employed By or Accompanying the
Armed Force: Outside the United Suites.	 Ni6mbers, and Former Service
Me;nbers," arc iso iTrportant guidut.ries for military coinc,:randers when dealing with
uivihans	 \r,J!to commit eiimer S,11:-i t.:,C1 to NIFJA. jtifiLliCttM, Because crimes
ubic1 to MEJA jt.1 . 30:c7iozi irecf.tininilted outside Liie United States where military

officials are	 to l-„,e the :tir.s.t	 learn. oi.` it or have to respond to the scene of the
incident, the DoD.Ins'truction requires all MEM-related crimes to be reported, through
the chain of command, to the Office oft A; 	Counsel of the Department of

-Fhe Office of	 honec to the Department of Justice
for its potential prosecution andei . U. S. Federal law,

All tx:teriti,: .1MIEJA casc:. that have bean reported io the Office of the Gen,:treA
Counsel of The renartment of Def't:it3e our ,:iiant to DoD Instruction 5525.11 have been
reffLk,n:c,;: I')	 rtment o .1(	 ;W„Sc.veral cases have beer: pteriece.ted.

ri Lve consideration for proec.triion. undt'A MEM.. MEM has been
SUCCCs1Ld Y ,ised for the prosecution of rt.: litary iiipridet, DoD civilian employees,
fociner servieemernbers, and Doll) 	 —,.:tors for crimes ;:ontalitied around the globe,
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including (raq and Afghanistan. Questions about the Department of justice's exercise of
NIFJA jurisdiction should be addressed EC) WO:

Currently, the percentage of military and DoD civilian personnel and DoD
c.oritta .aorz who commit serious crimes is low. As such, the . -iii-rent level of military

e, irr, : sti g 4t0t, and judge advocate resources should be rsafikie,nt. to address any
cLses overseas resulting from this liCNIJ amendment, Combatant

commanders -will be supported as. necessary.

Because oldie unique n: : : .ture of Ch15T I CS:'41- .1ju isdir;tion, sound management must
be exercised. This authority ::hould be se- td :"7:-c- extraordinary situations: su:-1 as when

s ,	criminal jurdietionl.,therv,ise doeho! apply or is not exercised, or when
r.,crsot..	 L:Orlditel, is adv.-, se to a dgrificant IT: 01. tai :71 interest of the United Su,ites

t he	 ji:roritriii-zes good c:rd. 	 iisdpline or discredits the aimed foror2. , ,, and
thereby has a potential adic,..:rse effect on military operattons). Therefore, it is important
that commanders first detcnr ie vhc .hcr U. S. Fede: al Lriminal jurisdiction under MPJA
and other Federal laws is being pursued 	 UCM.1 authority. We are
orepred for legal challenges TO This	 ted'CrVij j urisdiction if they arise,

Thank you for your concern cidi1g 12.iirin . acter accountability and for your
continued interest and support of the ineint)CTS of the armed forces.
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